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VOLUME 2

SECTION 3
SPECIAL CONDITIONS
CONTENTS
These conditions amplify and supplement the general conditions governing the contract. Unless the special conditions provide otherwise, the general conditions remain fully applicable. The numbering of the articles of the special conditions is not consecutive but follows the numbering of the general conditions. Other special conditions should be indicated afterwards. 

Article 2
Language of the contract

2.1
The language used shall be English. 
Article 4
Communication

4.1
For the Contracting Authority

The Principal Secretary 

Attention: Muntu Almeida

Ministry of Commerce, Industry and Trade
International Trade Department 

Between Swazi Bank and Deputy Prime Minister’s Office

Gwamile Street
PO Box 451,

Mbabane, Swaziland
email: muntualmeida@gmail.com
For the Supervisor

The Team Leader
Africa South Architects
No. 605 Mganu Road
Westridge Park, Checkers
Mbabane, Swaziland
email : lindelihle@africasouth.org
4.2
An electronic system will be used by the contracting authority and the contractor for all stages of implementation including, inter alia, management of the contract (amendments and administrative orders), reporting (including reporting on results) and payments.  The contractor will be required to register in and use the appropriate electronic exchange system to allow for the e-management of the contract.


The electronic management of the contract through the aforementioned system may commence on the date on which implementation of the contract starts, as described in Article 33 of the general conditions to the contract, or at a later date. In the latter case, the contracting authority will inform the contractor in writing that he will be required to use the electronic system for all communications within a maximum period of 3 months.
Article 5
Supervisor and supervisor’s representative

5.2
The role of the project supervisor’s representative shall be to supervise and inspect works and to test and examine the materials employed and the quality of workmanship. Under no circumstances will the project supervisor’s representative be empowered to relieve the Contractor of his obligations under the contract or – save where express instructions to that effect are given below or in the contract – order works resulting in an extension of the period of performance or additional costs to be paid by the contracting authority or introduce variants in the nature or scale of the works.

The resources to be made available by the contractor to the project supervisor's representative are described in details in Volume 3 – technical specifications of the tender dossier

Article 7
Subcontracting
7.3
In the selection of subcontractors, the contractor shall give preference to natural persons, companies or firms of ACP States capable of implementing the tasks required on similar terms.
Article 8
Documents to be provided

8.1
The project supervisor shall give the contractor a copy of the guidelines and regulatory and legal texts governing the environment in force in the state of the contracting authority.

At Site hand over, the supervisor shall provide to the contractor, free of charge, the following: one set of the original project drawings at A1 or A3 size and/or in electronic format.

Article 9
Access to the site

9.1
The contractor is reminded that there is a head of delegation of the European Commission in the state of the contracting authority. The contractor is obliged to give the head of delegation free access to its sites, factories, workshops, etc., and generally assist the head of delegation, like the project Supervisor, in the performance of his duties. The same provisions also apply to the appointed representatives of the head of delegation.

All correspondence between the contractor and the contracting authority or project supervisor must be copied, for information, to the head of delegation of the European Commission at the following official address:

The Regional Authorising Officer 

Comesa Head Quarters
Ben Bella Road

P.O. Box 30051

Lusaka, 10101

Zambia
Article 12
General obligations
12.9
The Contractor shall observe and apply the laws and rules on the environment in force. In the daily organization of the Site, he must take all appropriate measures to minimize the environmental impact by applying the terms of the Contract and see that his staff, their dependants and his employees also observe and apply them.
Article 15
Performance guarantee

15.1
The amount of the performance guarantee will be 5% of the amount of the contract and any addenda thereto. 
15.8
The performance guarantee shall be released within thirty (30) days of the issue of the signed final statement of account referred to in Article 51 of the General Conditions.

Article 16
Liabilities and insurance

16.1 a)
Public Liability is to be E50,000.00. Insurance is at 10% of Contract Sum
“By way of derogation from Article 16.1, a) paragraph 2, of the general conditions, compensation for damage to the works resulting from the contractor's liability in respect of the contracting authority is capped at an amount equal to 10%.”
Article 17
Programme of implementation of tasks
           17.1
Completing the work program given as part of the offer, the Contractor shall within thirty (14) days of site hand over, provide the project supervisor with a performance program broken down by activity and by month and including the following documents:

- an organization chart containing the names, qualifications and curricula vitae of the staff responsible for the site,

- the sequence, by month and by nature, in which the Contractor proposes to carry out the works, in particular showing forecasts of manpower and deliveries of equipment, materials, water, etc.

- a plan for the setting out and organization of the site,

- a general description of the methods which the Contractor proposes to adopt for carrying out the works.

The project supervisor shall return these documents to the Contractor with his approval or any relevant remarks within ten (10) days of receipt, save where the project supervisor, within those ten days, notifies the Contractor of his wish for a meeting. 

Within sixty (60) days of receipt of the notification of the award of contract, the Contractor must draw up and submit for the approval of the project supervisor’s representative a detailed final environmental management programme including the following particulars:

A management organization chart clearly identifying the person(s) responsible for environmental management together with their CV(s);

An environmental management plan for the Site including:

A management plan for site waste (type of waste, method of collection, method and place of storage, method and place of disposal etc),

A water management plan (method and source of supply, volumes used, discharge etc), the system planned for the treatment of sewerage and industrial water from sites, the place of discharge and the type of controls planned.

The contractor shall bear the cost of locating and using water points. He will avoid compromising the water supply of local communities. Accordingly, the contractor must submit any plans for the development and use of boreholes (with a detailed calculation of the maximum quantities to be pumped per 24 hour period) for the approval of the engineer.

The contractor must notify the head of village thirty (30) days before temporarily diverting all or part of any water course for his works.

Dikes or other barriers to the free flow of water must include a flume or some other means of restoring the normal flow when no water is being taken off.

If, in the engineer's opinion, take-off is significantly reducing the flow available to users downstream, the contractor must create at his own expense a top-up supply of equivalent quantity and quality.

an overall management plan for the exploitation and restoration of borrow sites and quarries (anti‑erosion measures, planned redevelopment);

A general description of the methods the Contractor proposes to adopt to reduce the impact of each phase of the works on the physical and biological environment;

A general description of the measures the Contractor proposes to adopt to foster positive social and economic effects and avoid adverse effects.

These documents will be returned to the Contractor after approval by the project supervisor or with all relevant remarks within 20 (twenty) days of their receipt by the project supervisor, unless the project supervisor invites the Contractor for discussions, in which case the invitation must be issued within fifteen (15) days.

Article 19
Contractor’s drawings and execution studies
            19.1  One month before setting up sites, borrow sites and storage areas:


•
the location of the parcels to be used,


•
a list of agreements with the owners and current users of these sites and the proof that these users have been able to find similar sites to continue their activities,


•
a detailed description of the various sites,


•
a general map showing the different areas of the site, the planned layout and a description of the developments planned,


•
an environmental protection plan for the site earmarked for the construction camp before its building commences. This plan will include all appropriate measures for the elimination of wastewater and solid waste in order to prevent all pollution and danger to human and animal health.

The contractor will take all reasonable precautions to prevent leaks and accidental spillage of products likely to cause water or soil pollution. He will specify the measures he plans to take in the environmental protection plan for the site. 

These precautions must include such practical measures as:

- the construction around fuel, lubricant and asphalt storage tanks of earth barriers with a sufficient holding capacity to contain leaks,

- oil/water separators in the drainage networks connected to facilities for washing, maintaining and refuelling vehicles and machinery and facilities for the removal of wastewater from kitchens.

These systems will be efficiently maintained as long as the construction camp operates;

•
the amended waste management plan,

•
the amended water management plan, the study of usable water capacity outlining the impacts and any compensation measures necessary,

•
a description of the measures planned to avoid and counter pollution and accidents such as pollution of the soil and surface and groundwater, fires and brush fires and road accidents,

•
a description of the health facilities planned and their organisation,

•
a list of the measures planned to supply labourers with food (meat, fish, etc.) and firewood and to encourage the purchase of local products in the project area, with the exception of game,

•
a plan for the redevelopment of areas on completion of the works,

•
the site rules governing respect for the environment, waste management, measures in the event of accidents, obligations when driving, repairing and maintaining  vehicles, etc.,

•
a plan for the collection, conservation and use of seeds and plants gathered locally in sufficient quantities to plant and revegetate cuts, fills, borrow pits and roadsides in a manner that is complete, lasting and effective in terms of protection against erosion;

- Every six months:

•
according to the progress of the works, a plan for the replanting of cuts and fills,

•
for each borrow site, a plan to redevelop the site if that redevelopment differs from that in the overall plan;

- One month before felling trees:

•
a felling plan and the intended use of the felled trees, the aim being to keep felling to a minimum;

- monthly:

•
an update on the level of site safety and the measures taken to maintain a high level of safety; 

- on completion of the works:

•
the route scheme completed by the works undertaken and an indication of the environmental improvements carried out.

The contractor must insert in the documents, rules and proposals submitted to the project supervisor's representative the corrections or notes arising from the latter's observations concerning them within fifteen (15) days of being notified of these observations. The documents shall be resubmitted for the approval of the project supervisor's representative under the same procedure.

The endorsement of the project supervisor's representative shall in no way diminish the contractor's liability."

19.3 
Within fifteen (15) days of being notified of the project supervisor’s remarks, the Contractor shall make the requisite corrections, adjustments etc. to the documents, drawings, design calculations etc. The corrected or adjusted documents, drawings, design calculations etc. shall be resubmitted for the project supervisor’s approval under the same procedure.

The project supervisor’s approval in no way diminishes the Contractor’s liability.

19.8
Drawings referred to in Article 19.7 shall be provided by the Contractor in three (3) sets to reflect the "As Built'' condition, including detailed references for materials incorporated in the Works. 

Article 20
Sufficiency of tender prices

<Specify any additional provisions regarding the scope of the contractor’s tender.>?
Article 21
Exceptional risks

21.4
<Specify any potential exceptional weather conditions.>

Article 24
Interference with traffic

            24.1
The Contractor must maintain the flow of traffic and residents' access at all times during the  works. The residents concerned are those whose homes existed before the contract was awarded.

Night-time working on sites will be subject to the authorisation of the project supervisor. If the contractor has received authorisation or an order to carry out works at night, he will undertake to carry them out in such a way as not to cause nuisance to residents or establishments in the vicinity of the site. The method of lighting must be submitted to the engineer for approval.

The contractor shall see that no hole or trench remains open at night, between 18.00 and 6.00, without appropriate roadsigns approved by the engineer.

            24.2
The Contractor must enforce a speed limit for all his vehicles using public roads. This must be set at a maximum of 80 km/h in the open countryside and a maximum of 40 km/h in villages. Drivers exceeding these limits must be subject to disciplinary measures including possible dismissal.

The contractor's vehicles must comply with the Highway Code applicable in the country of the contracting authority, and in particular acts and rules concerning the weight of laden vehicles.

Consideration will be given to laying speed bumps at entrances to major villages.

Temporary diversions must permit traffic to circulate safely at a speed of 35 km/h. Drainage will be provided in the form of ditches and the requisite structures. Roadsigns adapted to each diversion will comply with the provisions laid down in the law in force on temporary roadsigns, with all costs and risks being borne by the contractor.

            24.3
The Contractor shall not carry out any road closures without the approval in writing of the relevant authorities.

Article 27
Demolished materials

           27.2
Materials and the resultant articles of demolition will be the property of the Contracting Authority. The Contracting Authority will formally instruct the Contractor on the locations where these demolition materials shall be transported and stored.

Article 29
Temporary works

29.2
<Specify whether the design of particular temporary works is the responsibility of the contracting authority.>
Article 30
Soil studies

30.1
Done by Supervision team at design stage.
Article 32
Patents and licenses

32.1
<Specify whether or not there is a derogation from Article 32 of the general conditions.>
Article 34
Period of implementation of tasks

34.1
The overall period of performance is set at nine (9) calendar months. This includes the twelve (3) calendar months maintenance period.

The implementation of task stated shall include all possible normal shut downs, weekends and statutory holidays. Tenderers are expected to ensure that these periods are duly reflected in the programmes of performance of the works to be submitted with their tender (Form 4.6.3, Volume 1) and during implementation (Art. 17 of the SC). Statutory holidays which fall on weekends are transferred to the nearest working day.

Article 36
Delays in the implementation of tasks

36.1
The rate of liquidated damages for delays in the completion of works shall be 0.1% of the contract price for every day or part thereof which elapses between the end of the period of implementation of tasks and the actual date of completion, up to a maximum amount of 10 % of the contract price or, if the contract is subdivided into phases, 10 % of the price of the phase concerned.
Article 39
Work register

39.1
The format of the works register shall be determined by the Supervisor after the Contractor's submission of the performance program. The works register shall at least contain the information on the subjects in Article 39.1 a) and b) of the General Conditions.


The work register will also include all failings or incidents resulting in a significant impact on the environment or in an accident or incident with the local community and the corrective measures taken.

39.2
The detailed statements of the quantitative elements shall be incorporated in the works register and only be registered when the quantitative elements are to the satisfaction of the Supervisor. All the relevant statements shall be attached separately, duly signed by the Contractor and the Supervisor. Statements shall be drawn up in accordance with Article 49.

In amplification of Article 39.2 of the General Conditions, the following shall be provided monthly by the Contractor to the Supervisor:

(b)
A list of plant and equipment on the site duly identified;

(b)
A list of numbers and categories of staff and labour on the site;

(c)
A record of the major quantities of works carried out during the previous month;

(d)
Any further details of events the Contractor intends to claim additional payment and /or time.

For any equipment or plant arriving on the site, the Contractor shall, in the statement following the arrival date, provide full information on:

the date of purchase or lease;

the country of origin;

make, model, type, identification numbers and color;

C.I.F. value in Zambia.

The Contractor shall keep proper wage books and time sheets showing the wages paid to and time worked by the workmen in the execution of the contract and he shall be bound, whenever required, to produce such wage books and time sheets for the inspection of an authorized officer of the Government and/or the Supervisor.

The Contractor shall provide the following information to the Supervisor on a monthly basis, daily records of the following:

(a)
the number and category of workers employed for each type of work and/or on each part of the site (labour return);

(b)
the equipment for each type of work and/or each part of the site, (equipment return). The report shall show the periods during which the equipment/plant was working, in working order but standing idle and out-of-action/under repair;

(c)
maintenance of equipment and spare parts used.

Article 40
Origin and quality of works and materials

40.1
The works and the objects, appliances, equipment or materials used in their construction must comply with the technical specifications.

The standards and rules cited in the tender dossier are purely indicative, their purpose being to define the minimum quality of works and installations to be constructed, the minimum quality of materials and supplies to be used in the construction and the rules generally used to determine that quality.

When defining the quality of materials and supplies that the tenderer proposes to use to implement the works and when calculating performance of installation, reference should be made to the relevant standards and rules of an EU Member State or ACP State, provided these standards and rules result in works that meet the highest professional standards and the specific requirements of the contract, and in particular the climatic, physical and hydrological environment of the site where such installations are to be built. 

40.4
If any defect, or other fault in the works appears at any time prior to the end of the maintenance period, the Supervisor may instruct the Contractor to search, under the direction of the Supervisor, for the cause thereof. Unless such defect, shrinkage or other fault is one for which the Contractor is liable under the contract, the Supervisor shall determine the amount in respect of the costs of such search incurred by the Contractor, which shall be added to the contract price and shall notify the Contractor accordingly, with a copy to the Contracting Authority. If such defect, or other fault is one for which the Contractor is liable, the cost of the work carried out in searching as aforesaid shall be borne by the Contractor and he shall in such case remedy such defect, or other fault at his own cost in accordance with the provisions of article 61.

40.2
The works and the objects, appliances, equipment or materials used in their construction must comply with:

(*)
the following specifications < specify the specifications.>
(*)
the requirements of < specify the technical document(s) containing these requirements.>

40.3
<Specify whether preliminary technical acceptance is necessary and the conditions governing its implementation.>
Article 41
Inspection and testing

<Specify the places to be inspected and tested in accordance with Article 41 of the general conditions and the practical arrangements for testing.>
Article 43
Ownership of plant and materials

43.2
<Specify whether the equipment, temporary structures, plant and materials on the site belong to the contracting authority under Article 43 of the general conditions and the legal instrument(s) used.>
Article 44:
General principles for payments
44.1
Payments shall be made in Euro.
The Contractor shall submit five (5) copies of his statement of account to the Supervisor’s Representative in a format approved by the Contracting Authority. A copy shall also be sent by the Contractor to the Head of Delegation at the same time. The address of the Head of Delegation of the European Union in Zambia is given in Article 4 of this Special Conditions.



The statements of account shall be submitted by the Contractor separately for the works and the advances. Payments shall be authorized by the National Authorizing Officer for European Development Fund in Zambia and made by the European Union.

44.3

The European Union’s liability for payments under this contract shall end no later than eighteen (18) months after the end of the period of performance.

44.4

The Contractor undertakes to repay any amounts paid in excess of the final amount due to the Contracting Authority within forty-five (45) days of receiving a request to do so. Should the Contractor fail to make repayment within the deadline set by the Contracting Authority, the Contracting Authority may (unless the Contractor is a government department or public body of a Member State of the Community) increase the amounts due by adding interest: 


- 
at the rediscount rate applied by the central bank of the country of the contracting authority if payments are in that country’s currency;


- 
at the rate applied by the European Central Bank to its main refinancing transactions in euro, , where payments are in euro,



on the first day of the month in which the deadline expired, plus three and a half percentage points. The default interest shall be incurred over the time which elapses between the date of the payment deadline set by the contracting authority (exclusive) and the date on which payment is actually made (inclusive). Any partial payments shall first cover the interest thus established.



Amounts to be repaid to the contracting authority may be offset against amounts of any kind due to the Contractor. This shall not affect the parties' right to agree on payment in installments. Bank charges involved in the repayment of sums due to the contracting authority shall be borne entirely by the Contractor. Where necessary the European Union may as a donor subrogate itself to the Contracting Authority.


By derogation, pre-financing payment to the contractor for the lump-sum advance shall be made within 30 days. Other pre-financing payments to the contractor shall be made within 30 days. Interim payments to the contractor of the amounts due under each of the interim payment certificates approved by the supervisor shall be made within 30 days, and the final payment to the contractor of the amounts due after the final statement of account issued by the supervisor shall be made within 30 days.

Article 46
Pre-financing

46.2

The amounts of the advances shall not exceed:


a)
ten percent (10%) of the contract price for the lump-sum advance;


b)
twenty percent (20%) of the contract price for the advance on materials, plant and equipment.

46.3(c)
When (i) the pre-financing requested is equal or below EUR 300 000 and (ii) the contracting authority does not require a financial guarantee following a risk assessment, by derogation from Article 46.3(c) of the general conditions no pre-financing guarantee is required.
46.8
Repayment of the pre-financing shall take the form of deductions based on monthly claims.

a) The flat‑rate pre-financing (maximum of 10 %) shall be repaid by means of deductions from instalments and, if necessary, the balance due to the contractor. This repayment shall begin with the first instalment and be completed, at the very latest, by the time 80 % of the amount of the contract has been paid.

Repayment shall be made in the same currency as the pre-financing.

The amount to be deducted from each instalment shall be calculated using the following formula:
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where:

R = the amount to be repaid

Va = the total amount of pre-financing

Vt = the initial contract amount

D = the amount of the instalment.

The result is rounded up to two decimal places.

b) The pre-financing for plant, machinery and tools — and the pre-financing for other major prior outlays (20 % maximum) — shall be repaid by means of deductions from instalments and, if necessary, the balance due to the contractor. Repayment shall begin with the first instalment and end, at the very latest, by the time 90 % of the amount of the contract has been paid.

The amount to be deducted from each instalment shall be calculated using the following formula:
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where:

R = the amount to be repaid

Va = the total amount of pre-financing

Vt = the initial contract amount

D = the amount of the instalment.

Article 47
Retention monies

47.1
The sum which shall be retained from interim payments to guarantee performance of the Contractor’s obligation during the maintenance period shall be ten percent (10 %) of each interim payment up to a maximum of ten percent (5%) of the contract price.

47.2
The Contractor may submit at the commencement of the contract a retention guarantee of                 not more than ten percent (10%) of the initial contract sum in lieu of actual retention withheld. The model of retention guarantee is included in section 6 of the Volume 2 of the tender dossier.

Article 48
Price revision

Not Applicable
Article 49
Measurement

49.1
 
This is a unit-price contract.
49.3
The method of measurement shall be as set out in the Preamble to the Bill of Quantities. 

Article 50
Interim payments

50.1
Contractor to make monthly claim which will be valued by the Project Quantity Surveyor and certified by the Project Architect for interim payments.

The entitled sum is 80% of the on-site value of the materials.

The minimum amount of Interim Certificate that may be presented for payment is stated in the Appendix to the Form of Tender.

Article 51
Final statement of account

           51.1
The contractor shall, submit to the supervisor a draft final statement of account when it applies for the provisional acceptance certificate. In order to enable the supervisor to prepare the final statement of account, the draft final statement of account is submitted with supporting documents showing in detail the value of the work done in accordance with the contract and all further sums which the contractor considers to be due to it under the contract.

51.2
Within 30 days from issuing the certificate of final acceptance referred to in Article 62, the supervisor shall prepare and signed the final statement of account.
Article 59
Partial acceptance

59.3
The defects liability period provided for in Article 61 shall run from 13th August, 2019 
Article 60      Provisional acceptance

60.1
In complement to Article 60.1 of the general conditions <specify any detailed arrangements for provisional acceptance.>
Article 61
Defects liability

61.1
The defects liability period is defined as the period commencing on the date of provisional acceptance, during which the contractor is required to make good any effect in, or damage to, any part of the work which may appear or occur during this period as notify by the supervisor or the contracting authority. The rights and obligations of the parties with regard to this defects liability period are laid down in Article 61 of the general conditions. 

[if necessary you can add additional obligation: 

In complement to Article 61.1 of the general conditions <specify any additional obligations under the guarantee.> ]

61.6 
All defects liability work necessitated by normal wear and tear is to be carried out by the contractor.
61.7
The duration of the defects liability period is 90 days. Contractor to provide commercial warranties for:

Roof Sheets, Treatment of Gumpoles, etc
Article 68
Dispute settlement

68.4
Indirect management:
Any dispute arising out of or relating to this contract which cannot be settled otherwise shall be referred to referred for arbitration to Construction Industry Council in accordance with the national legislation of the state of the contracting authority.
Article 72
Data protection

Not applicable for indirect management.
Article 73
Further additional clauses

<Add other clauses approved by the competent Commission departments.>

* * *
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